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Homeowner Associations

by Richard KlI'kpatrick. peAM

Just what is a homeowner associatIOn, a community assoclOtlOn, condo or townhome association? These

associations are the legal entities that govern the business affairs of planned communities.

These organizations are also called common interest realty associations, meaning that they are set up to

Jointly administer a piece of land or a building that is owned "in common."

Although homeowner associations, or HOA' s, have really multiplied in recent years they have been around

for quite some time. The word "condominium" is a combination of 2 Latin words that mean "ruled jointly."

The modern definition is "an arrangement under which a tenant in an apartment building or in a complex of

multiple-unit dwellings holds full title to his unit and joint ownership in the common grounds."

Ancient Romans are thought to have had similar ownership arrangements around forums or open areas, so

the idea has been around for a while. In the U.s., a joint ownership corporation has been running a

condominium in Baltimore since the 1840' s. It is now estimated that there are some 250,000 such

associations in the u.s. alone.

Typically, a homeowner's association has three distinct legal parts: 1) a corporation with a board of

directors and officers; 2) by-laws that set up the governance of the corporation and its members: and 3)

the Declaration of Covenants and Restrictions or the Declaration of Condominium.

All of these essential parts are tied irrevocably to a piece of land, either a subdivision or commercial

development, or condominium or townhomes. The Restrictions on the land or buildings (see above) are the

essential element that sets off these projects from other types of developments. Certain practices or

uses of the property are typically limited in such a development, often including outward appearances,

dimensions, size, etc.

The Community Association Institute in Alexandria, Virginia is the national organization deSigned

specifically to meet the needs of homeowners, managers and others involved in community associations.

They have a number of useful publications and articles that are quite useful. They can be reached at
http://www-caiontine.coml

Mr. Kirkpatrick is principal of the community management firm HMS. He is a Professional Community
Association Manager with more than 10 years experience in association management, and more than
twenty years experience in fmancial administration andbanking.

t~;1 Return to HMS Co. Home Page
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August 1996

Placement of llirect Broadcast Satellite, Multichannel
Multipoint llistributioo Service, and Television Broadcast

Antennas

As directed by C(mgre::-s Hl the Telecornmumc;]tion~ Act (If 1996, the Federal
Corrununicatiol\s Commis:'I{lD ha" adopted rules concerning restrictions on viewers' ability to
receive video programming slgn;,ls from direct hroadca.,t satellites (DBS), multichannel
multipoint distrihution (wireless cahle) providers (MMDS). and television broadcae;t stations
(.YVBS).

Receiv1ng video prograrnmlllg frum any of these services requires use of au antenna,
and the installation, maintenance or u.<;c of these antennas may be restricted by local
governments or community a<;wciatiofiS. These restrictions have lllcluded such provisions as
requirements for permits or pnor approval, and requirements that a viewer plant trees around
the antenna to screen It from view, as well as absolute bans on all antemlaS. In passing this
new law, Congress believed that 10caJ restrictions were preventing viewers from choosing
DBS, MMDS, or TVBS because of the additional burdens that the restrictions imposed. To
implement this legislation; on August 5, 1996, the Conunission adopted a new rule that is
intended to eliminate wmecessary restrictions on antenna placement and usc while minimizing
any interference caused to local govenunents and associations. This rule will become
effective after it is approved by the Office of Management and BIJdget in accordance with the
requirements of the Paperwork RedlH:tioI1 Act.

The new rule prohibiL<; restrictIOns that impair the inst;}llation, maintenance or use of
antennae; used to receive video programming. These antennas include DBS satellite dishes
that are less than one meter (19") in diameter (larger in Alaska), TV antennas, and anteIUla"

used to receive MMDS. The ruk prohihits most restrictions thal: (1) unreasonably delay or
prevent installation, maintLl1aJll'c or usc, (2) lmreasonably incrta<;c the COST of installation,
mainlenance or tlse, or (3) preclude reception of an acceptahle quality signal. This rule means
that, in most circumstances. vic'Ans will be able to inst~lI, usc and maintain an antenna on
lJK~ir property if they direcllyo'-\'n the property on whIch the antenna will be located.
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I he Tdo:oum1lluicat!on$ Act at!'..! Lhis nnv rule are d~signcd to prnJIlotc competition
aID<.mg video prn!J,f~U11minf1 service providers, enhance consumer choice, and assure v.idc:
access to comrnwilcll;OIlS. The mle allnws hKdi gll\'crrunents and homcoww:rs' dssociatlOns
to entore<: I,·sui<. (i,'irlS that do not impair rcn:ptjon of these signals a<; well as restrictions
neecied for safery Or hlstonc preservation. The rule b31:mces these public concerns \.\ltJl an

indivj(hw1' s desire 10 receive video programmmv I he COlfuuissioll ha<; dskl~d for further
comment Oil \vhcthcr addItional rules should apply to silllations where ii viev,Ier want::; to
install all antenna OIl rr~)perlv owned by ;) landlnrd III lln common properrv controllerl by a
condominium or h<llllC:QWIlcrs' assocl:'ltion.

This hKt sheet provides general answers to questions that may arise about 111c

implemcnv'llion of the ruk For further infonn:1tion, call the Federal CommunicdtioIls
COfl1mis:;loll at ('02) 41 ~-O 163.

Q: What .,fPC!; of r("~trictiolls are prohibited"

A: The mk pruhibit<:; n:slrictions that impair a viewer's anility to receive signals from a
provider of DBS, MMDS or TVBS. The rule applies to state or local laws or regulations,
including, zoning, land use or building regul<'1liolls. priv3te covenants, homeowllcrs' a<;socialion
rules or sirnilal resnictions on property v.ithlU tht: exclusive use or control of the antelma user
where Ole user has a direct Or indirect Ov.1lership imen:st in the property. A restriction
impairs if it: 1) lJureasonably delays or prevl..'nL<; usc. of, 2) unreasonably increases the cost of,
or 3) preclUlJes <) slJbscribcr from receiving an acccptahle quality signal hom, oue: of these
antennas 'IllC nIle docs lIot prohibit safety restrictions Or restrictions designed to preserve
historic district'>

Q: \\'hat types of restrictions unreasonably delay or prevent subscribers f"om receiving
II signal'!

A: A local restriction that prohibit" all an(Clma.<; would prevent subscribers from rec.eivillg
signals, and is prohibited by the Commission's rule. Procedural requirements call also impair
the ability to receive service. Thus, local regllialious that require a person to obtain a permit
or approval prior to rcceJ\ring service will delay reception; this is generally allowed ollly if it
is necessary to serve a safety or historic preservation purpose.

Q: What is :au unreasonable addition91 cost to install, maintain Of" use au antenna'!

A: Any rcqllireIUtnt to pay a fce to the local authOrIty in order 10 be allowed to Install an
antenna would he umca<;onahle, unless it is a permit fee that is needed to serve safety Or
historic preservation or a permit is required in thl; t:a$C of installation on a mast grcater than
12 feet Thing~ Lo consider in determining the reasonableness of any costs imposed Include:
the cost of the equipment ilud serVIces, whether thcrt:: 1m; similar requircment<; for aUler
similar installations like air conditioning units or tr<ish receptacles, and what visual impact the:
antenna h;:Js on the surroundings. Resuictions cannot rcql1Jre that relatively unobtrusive DBS
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~tlltenn(lS he screened by cXlwn'~i\c: landscaping A requin:mcm tel P;~lfJl :'ill antenna in a

fashion that Will not intcrf"fC \lyilh reception ~o that it hknd.~ into the )):'Jckground against
\vhich it is mowlled would lih:Jy be <]cccpt."lblc In generaL the COSTS lJ1lposed by local
rq;ulations cannot be llIlre;1.'iOllablc in light of the cost of the cq1l1pment or s~rvices and the
visual impact of the antenna

(): ~'hat restri('tioos prevent a :"ubscribcr from receivin~ an acceptahle quality signal?

A' A reqwrcment that an aIliennii he placed in a position where ret'eption would be
llnpo$.sibJe or would be sub;;;tantially degraded would conlllCt with the mle. However, a
regulatIon requiring that antenna-<; be placed 10 the ex1ent feasihk 111 locations that are not
visIble from the street would he pennitted, If this placement would still permit reception of an
accept.,bIc quality signal.

Q: Are all restrictions proh.ibited'?

A. No, many restrictions are still valid Safety restrictions arc pennined even if they impair
reception, because local govenlI11cnL<; bear primary responsibility for protecting public safety.
E.'\al1lplcs of valid safety restrictioll." include fire codes preventing. people fTom mstalling
antennas on fire escapes, restrll..:tions requiring that a person not place an antenna within a
eel tain distance from a power line, electrical code requirements 10 properly ground the
antenna, and installation requirement.:: that describe the proper method to secure an antenna
The safety reason for the restriction must be written in the text, preamhle or legislative history
of the restrictio~ or in a document that is readily available to antenna users, so that a person
wanting to install an antenn;:\ knows what restrictions apply. The restriction carmot impose a
more burdensome requirement 1han is needed to ensure safety.

Restric1ions In historic areas may also be valid. Because certain areas are considered uniquely
historical and strive to mainL<tin the historical nature of their community, these areas are
excepted from the rule. To qualify as an exempt area the area must be listed or eligible for
Iisting in the National Register of Historic Places. In addition, the area cannot restrict
antennas if such a restriction would not be applied to the extent practicable in a non
discriminatory manner to other other modem structures that are comparahle in size, weight
and appearance and to which local regulation would normally apply. V~lid historical areas
carillot impose a more burden.,>ome requirement than is needed to ensure the historic
preservation goal.

Q: Whose restrictions are prohibited?

A: Restrictions are prohibited in state or local laws or regulations. lDduding zoning, land-
use or building reguJatlODs, private covenants, homeowners' a<>sociation rules or similar
restrictions relating to what people ca.n do on land within their exclusive use or control where
they have 3 direct or indirect ownership interest in the property.
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Q: If Ilh'e in a ~ondolnioillm where the land and the roof are commonly owned, or in
aD apartment huildin~ where tbe landlord owns the land and the roof, docs this rule
apply to me?

A' A Furtha ]Vorler. tJ/ Proposed Rulemaking has been adopted by the Commission, to ohtain
comments fmm imcrC:'-lect persons abol1t whether l1lks sho111d apply in these situatlOns. The
Commission 'Will ll$C IL, \'"4.' (.~)lOments to reach a deciSion on this question.

Q: \\'hat Iypes of antennas are covered'!

A. (I) A "dish" antenna that is one meter (39") or le~s in diameter or is located in AJaska
:md is design~d (u receive direct broadca<;t satellite sen.'icc, including direct·to·home
satellite service

(2) An anten))a Ih<::1 is oue meter or less ill diameter or diagonal measurement and is
designed to recei-..c video programming services via MMDS (wireless cable). Such
antennas ITlay be mowl1cd on "masts" to reach the height needed to establish linc-of
sight cont.act with Uk transmitter. Ma<;ls higher than 12 feet may be subject to Incal
penninine, requirements.

(3) An antenna that is designed to receiw television broadcast signals. Ma<;ts higher
than 12 feet may be su~iect to local permitting requirements.

Q; \Vbat can a I0C31 government, association, or consume.. do if there is a dispute over
whether a particular- restriction is valid?

A: If the local authonty defmes the restriction as safety-related it is valid, unless a court or
the Commission determines rhat it is not safety-related or is not the least burdensome way fo
ensure the safety goal. If <I loca.l government Or association has "higWy specialized or
unusual" concerns about antenna installation, maintenance or use, it may apply to the
Commission for a \va.i.vcr of the rule, to have its restriction declared valid. Interested parties
may petition the Com!ltission or a court of competent jurisdiction for a ruling to dete:nnine
whether a particular restriction is pem\itted or prohihited under this role.

Q: Who is respou5ible fOr showlng that a restriction is tuforceable?

A: When a conflict arises ahout whether a restriction is valid, the government or a'>socidtion
trying to eniorc:e tht: rC:'1.riction will he responsible for proviug that the restriction is valid.
Tills me:ans that no matter who questions the validity of the restriction, tbe burden mil always
be on the local government or association to prove that the restriction is permitted under the
rule or that It qualifi~s for n waIver

4
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Q: \\110 do I call if Ui\ town \.II' o(')ghborhuoo a\;sl)dation is enforcing an invalid
n,.,t.-id ion '?

r\ (,:oil tbe h>deral Cml1nUniC:ili(1l1s (l)l1Imis~jl)1l al (20) 4JR016, Some asslsl1mce may

Jlso be ;wail3ble from 1!l<: din:,-'T hluockast satcllile comp;:my, multichannel murTlpoint
dlstnbution serVice or tcieyiSIO;l t-1\oaclcast station who:o.e :,en·JCE is des1red.
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DECLARATION OF COVENANTS, ··CONDITIONS,
AND RESTRICTIONS paR 80UTHWICKE TOWNHOMES

KNOW ALL HEN BY THESE PRESENTS:

That BOUTHWICKE TOWNHOMES, INC. , an Iowa corporation

I-

("Declarant"), as developer of Southwicke Townhomes in the Ci-ty of

West Des Moines, Polk County, Iowa, desires to establish and place

residential covenants, conditions and restrictions and does hereby

reserve certain easements, all as hereinafter specifically set

forth, on the following-described real property:

Lot 2, Southwicke, an Official Plat, now
included in and forming a part of the city of
West Des Moines, Polk County, Iowa (herein
after the "Properties")

NOW, THEREFORE, Declarant hereby declares that the Properties

shali"be held, sold and conveyed SUbject to the following ease-

ments, restrictions, covenants, and conditions, which are for the

purpose of protecting the value and desirability of, and which

shall run with the real property and be binding on all parties

having any rights, title or interest -in the Properties or any part

thereof, their heirs, successors and assigns, and shall inure to

the benefit of each Owner thereof.

ARTICLE I

DEFINITIONS

Section 1. "Association" shall mean and refer to southwicke

Town Homes Association, its successors and assigns, a non-profit

corporation organized pursuant to Chapter 504A of· the Code of Iowa,

1991 as amended.



"Association Responsibility Elements" shall mean~ect iQl1__~_.

the following:

(a) The exterior surface of the Building upon a Lot,

excluding windows, doors, patios and decks.

(b) . The structural portion of the Building upon a Lot ..

(c) The roof, gutters, downspouts, and foundations of the

Building upon a Lot.

(d) Any common wall between residential structures upon Lots,

except the interior surfaces thereof.

(e) The yard surrounding the residential structure upon a

Lot.

(f) Driveways and sidewalks.

(g) Conduits, ducts, plumbing, wiring, pipes and other

facilities within the attic or basement of a residential

structure which are carrying any service to more than one Lot.

Section 3. "Board of Directors" shall mean and refer to the

Board of Directors of the Association.

Section 4. "Building" shall mean and refer to any structure

containing one or more single-family dwelling units that may be

constructed on a Lot or on several Lots.

Section 5. "Common Elements" shall mean all coromon water

lines, sewers, gas lines, electric lines and other utility service

facilities located within the properties that serve more than one

Living Unit.

Section 6. "Declarant" shall mean and refer to Southwicke

TownHomes, Inc., its successors and asslgns.



Section 7. "Declaration" shall mean and refer to this

Declaration of Covenants, Conditions and Restrictions to which the

Proper~ies are subject.

section 8. "Federal Mortgage Agencies" shall mean and refer

to those feaeral agencies who have or may come to have an interest

in the Properties, or any portion thereof, such as the Federal

Housing Administration, the Veterans Administration, the Federal

National Mortgage Association and the Federal Home Loan Mortgage

Corporation, or successors to their interests.

section 9. "Living Unit" shall mean and refer to any portion

of a building situated upon a Lot and designed and intended for use

and occupancy as a resident by a single family .

. section 10. "Lot" shall mean and refer to any of the Lots in

Lot 2, Southwicke, West Des Moines, Iowa, as shown on the Official

Plat thereof.

Section 11. "Member" shall mean and refer to those persons

entitled to membership as provided in the Declaration.

section 12. "Owner" shall mean and refer to the record Owner,

whether one or more persons or entities, of fee simple title to any

Lot which is apart of the Properties, inclUding contract sellers

and vendees (deemed Co-owners), but excluding those having such

interest merely as security for the performance of an obligation,

and excluding those having a lien upon the property by provision or

operation of law.

section 13. "Properties" shall have the meaning set forth on

Page 1 hereof.
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ARTICLE II

MEMBERSHIP AND VOTING RIGHTS IN THE ASSOCIATION

section 1. Membership and voting. Every Owner of a Lot shall

be a member of the Association. Membership shall be appurtenant to

and may not be separated from ownership of any Lot that is subject

to assessment hereunder. Ownership of a Lot shall be the sale

qualification for membership. SUbject to' provisions of Section 2

of this Article, the owners of a Lot other than the Declarant shall

be entitled to one vote for each Lot owned. When more than one

person holds an interest in any Lot, all such persons shall be

Members. The vote for such Lot shall be exercised as they, among

themselves, determine, but in no event shall more than one vote be

cast ~ith respect to any Lot.

Section 2. Declarant as Sole voting Member .. Declarant shall

be the sole voting member of the Association for so long as it

holds title to any Lot.

Section 3. Board of Directors. The voting Members shall

elect a Board of Directors of the Association as prescribed by the

Association's By-Laws. The Board of Directors shall manage the

affairs of the Association.

section 4. suspension of voting Rights. The Association

shall suspend the voting rights of a Member for any period during

which any assessment hereunder against his{her{ its Lot remains

unpaid and for a period not to exceed sixty (60) days for any

infraction of its published rules and regulations.

PMK\ sounfWlG\ocu:nv.spw 4



section s. Notice o~ ~er's Meetings. Unless the Articles

of Incorporation or the By-Laws otherwise provide, written notice

stati~g the place, day and hour of the meeting and, in case of a

special meeting, the purpose or purposes for which the meeting is

called, shall be delivered no less than five (5) nor more. than

fifty (~O) days before the date of the meeting, either personally

or by mail, by or at the direction of the-president or secretary,

or the officer or persons calling the meetings, to each member

entitled to vote at such meeting. If mailed, such notice shall be

deemed to be delivered when deposited in the united states Mail

addressed to the Member at his/her/its address as it appears on the

records of the Association, with postage thereon prepaid. So long

as I?~<;=larant is the sole voting member of the Association, no

regular or special membership,meeting of the Association shall be

held.

Section 6. Duration. No dissolution of the Association shall

occur without the prior approval and consent of the city of West

Des Moines, Iowa.

.ARTICLE III

COVENANT FOR MAINTENANCE ASSESSMENTS

Section 1. creation of the Lien and Personal Obligation of

Assessments. The Declarant, for each Lot owned within the Prop

erties, hereby covenants, and each Owner of any Lot by acceptance

of a deed therefor, whether or not it shall be so ~xpressed in such

deed, is deemed to covenant and agree to pay to the Association:

(l) monthly assessments or charges, and (2) special assessments for

5
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capital---improvements and operating deficits; and special assess

ments as provided in this Article III, Article V and Article VI;

such assessments to be established and collected as hereinafter

provided. The monthly and special assessments, together with

interest, costs and reasonable attorney's fees, shall be a charge

on the land and shall be a continuing lien upon the property

against which each such assessment is made-. Each such assessment,

together with interest, costs, and reasonable attorney's fees,

shall also be the joint and several personal obligation of each

person who was the Owner of such property at the time when the

assessment fell due~ The personal obligation for delinquent

assessments shall not pass to his/her/its successors in title

unle~~ separately assumed by them.

Section 2. Purpose of Assessments. The assessments levied by

the Association shall be used exclusively to promote the health,

safety, and welfare of the residents in the Properties and for the

improvement and maintenance of the Common Elements and the Living

units and situated on the Properties and for other purposes

specifically provided herein.

Section 3. Maximum Monthly Assessment. Until January 1,

1992, the maximum monthly assessment for each unit Owner shall be

sixty Dollars ($60.00) per Lot.

(a) From and after January 1, 1992, and without a vote of the

Membership, the maximum monthly assessment may be increased

effective January 1 of each year not more than 10% above the

maximum assessment for the previous year.

6



(b) From and after January 1, 1992, the maximriin monthly

assessment may be increased above 10% by vote of a majority of

Members who are voting in person or by proxy, at a meeting

dUly called for this purpose.

(c) 'The Board of Directors shall fix the monthly assessment

at an amount not in excess of the maximum.

(d) A portion of such monthly assessments shall be set aside

or otherwise allocated in a reserve fund for the purpose of

providing repair and replacement of the Common Elements, the

Association Responsibility Elements, or of any capital

improvement that the Association is required to maintain.

section 4. Special Assessments for capital Improvements and

operating Deficits. In addition to the monthly assessments

.authorized above, the Association may levy a special assessment for

the purpose of defraying, in whole or in part, the cost of any

construction, reconstruction, repair or replacement of a capital

improvement that the Association is required to maintain or for

operating deficits that the Association may from time to time

incur, provided that any such assessment shall have the assent of

a majority of the votes of all classes of Members who are voting in

person or by proxy at a meeting duly called for this purpose, with

regard to class designation.

Section 5. Notice and Quorum for Any Action Authorized Under

Section 3 and -4. written notice of any meeting called for the

Purpos~of taking any action authorized under Section 3 or 4 shall

be sent to all Members not less than 5 days nor more than 50 days

7



in advance of the meeting. At the -first such meeting called l the

presence of Members or of proxies entitled to cast sixty percent

(60%) ~f all the votes of the membership shall constitute a quorum.

If the required quorum is not present I another meeting may be

called sUbject to the same notice requirement I and the required

quorum at the subsequent meeting shall be one-half (\:) of the

required quorum at the preceding meeting. No such subsequent

meeting shall be held more than 60 days following the preceding

meeting.

section 6. Uniform. Rate of Assessment. Both monthly and

special assessments must be fixed· at a uniform rate for all Lots

and may be collected on a monthly basis.

: section 7. Date of Commencement of Monthly Assessments: Due

Dates. The monthly assessments provided for herein shall commence

as to each respective Lot on the first day of the first month fol

lowing the date of conveyance to an Owner of a Lot with completed

Living Unit constructed thereon and for which· a certificate of

occupancy has been issued. LOTS OWNED BY THE DECLARANT THAT DO NOT

HAVE COMPLETED LIVING UNITS CONSTRUCTED THEREON AND COMPLETED UNITS

THAT ARE NOT SOLD, LEASED OR OCCUPIED SHALL BE EXEMPT FROM THE

ASSESSMENTS DESCRIBED IN THIS ARTICLE III AND .THE ASSESSMENTS

DESCRIBED IN ARTICLE VI. The maintenance responsibilities of the

Association as to each Lot shall commence concurrently with the

commencement of monthly assessments. The ins~rance assessment

provid~d for 1n Article VI shall commence as to each Lot on the

first day of the first month following the date of conveyance of
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said Lot to an- Owner. The Board of Directors shall fix any

increase in the amount of the monthly assessment at least thirty

(30) days in advance of the effective date of such increase.

Written notice of special assessments and such other assessment

notices as-the Directors shall deem appropriate shall be sent to

every Owner subject thereto. The due dates for all assessments

shall be established by the Board of Directors. The Association

shall, upon demand, and for a reasonable charge, furnish a

certificate in a recordable form signed by an officer of the

Association setting forth whether the assessments on a specified

Lot have been paid. A properly executed -certificate from the

Association regarding the status of assessments on a Lot shall be

bindi~g upon the Association as of the date of its issuance.

Section 8. Effect of Nonpayment of Assessments: Remedies of

the Association. Any assessment not paid within thirty (30) days

-after the due date shall bear interest from the due date at the

rate of 15% per annum or at the highest rate allowed by Iowa law,

Whichever is lower. The Association may bring an action at law

against the Owner personally obligated to pay the same, or

foreclose the lien against the property in the manner provided for

foreclosure of a mortgage, or both, and there shall be added to the

amount of such assessment all cost and expenses incurred by the

Association in collecting said assessments, including reasonable

attorney's fees, whether or not legal action is required in

connec~ion therewith. No Owner may waive or otherwise escape

9



liability for the assessments provided for herein by non-use of the '

Common Elements or abandonment of his/her/its Lot.

section 9. Subordination ot Assessments Liens. The lien of

the assessments provided for herein shall be subordinate to the

lien of any first mortgage. Sale or transfer of any Lot shall not

affect the assessment lien. However, the sale or transfer of any

Lot pursuant to mortgage foreclosure or any proceeding 'in sale or

transfer shall relieve such Lot from liability for any assessments

thereafter becoming due or from the lien thereof. provided, how

ever, the sale or transfer of any Lot pursuant to the foreclosure

of any first mortgage on such Lot (without the necessity of joining

the Association in any such foreclosure action) or any proceedings

or ~e~d in lieu thereof shall extinguish the lien of all assess

ments becoming due prior to the date of such sale or transfer.

ARTICLE IV

DECLARANT'S RIGHTS

Declarant reserves the right to use any of the Lots as models

and to sell, assign, or conduct other businesses in connection with

the construction and development of the project from any of such

Lots prior to their being sold. This reservation of right or

privilege in Declarant includes, but is not limited to, the right

to maintain models, erect signs, maintain an office, staff the

office with employees, and to show Lots then unsold. Declarant

retains the right to be considered an Owner of any Lot that remains

unsold. Declarant also reserves the right to make changes in the

number, location, or manner of construction of buildings and other
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improvements on the Properties including, wittiout limitation, the

substitution of screened-in porches for decks on certain Lots

designated by Declarant; provided, that in all cases, such changes

shall be accomplished in a manner consistent with applicable laws

and ordinances.

ARTICLE V

MAINTENANCE

section 1. Maintenance by OWners. The Owner of each Lot

shall furnish and be responsible for, at his/her/its own expense,

all maintenance and repairs of his/her/its Lot and all structures,

improvements, and equipment located thereon including decorating

and replacements within his/her/its residence, including the

heating and air conditioning systems and any partitions and

interior walls appurtenant to such residence, but except for the

Association Responsibility Elements. He/she/it shall be

. responsible for the maintenance,- repair, and replacement of all

windows in his/her/its residence, the doors leading into the

residence, and all electrical fixtures located on the exterior of

the residence, and any and all other maintenance, repair, and

replacements of the improvements, including decks, on his/her/its

Lot unless otherwise provided herein. He/she/it shall also be

responsible for the maintenance, repair, and replacement of all

electrical wiring from the main electrical box to his/her/its

residence, notwithstanding the fact that such wiring crosses a

.Common_Element or is located off-premises from the Owner's Lot.
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To the extent that equipment, facilities, and fixtures

(including fences) within any Lot shall be connected to similar

equipment, facilities, or fixtures affecting or serving other Lots,

then the use thereof by the Owner of such Lot shall be sUbject to

the rules 'and regulations of the Association. The authorized

representatives of the Association or Board of Directors or the

manager or managing agent for the Association shall be entitled to

reasonable access to any Lot as may be required in connection with

maintenance, repairs, or replacements of or to any equipment,

facilities, or fixtures affecting or serving other Lots.

Any repair or replacement of an exterior structure, improve

ment, or equipment (including, without limitation, electrical fix

tures). shall match the original item that it repairs or replaces.

section 2. Maintenance of Driveways. The Association shall

be responsible for the maintenance, including snow removal, repair,

and repaving of all driveways and for the maintenance and repair of

any pedestrian walkways or sidewalks constructed or to be con

structed within the Properties by Declarant for 'the benefit of all

Owners of Lots. Driveways shall be maintained at all times in such

manner as to provide ingress and egress, both pedestr ian and

vehicular, from each Lot to and from a public street or highway.

Section 3. Maintenance Obligations of Association. In

addition to maintenance upon the driveways and sidewalks, the

Association shall provide all maintenance, repair, or replacement

of the~ Association Responsibility Elements and Common Elements,

including but not limited to maintenance upon each Lot that is
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subject to assessment hereunder as follows: paint, repalr, replace

and c~re for roofs, gutters, downspouts, exterior building surfaces

and other exterior improvements, lawns, shrubs (but excluding any

gardens, plants, or flowers installed by any Owner and excluding

patios and· decks and any enclosed patio areas and decks and

excluding any lawns, shrubs, etc. within any fenced area), trees,

trash removal and snow removal from the paved portions of the front

walks. In the case of lawns, shrubs, trees, and other elements of

landscaping, the Association shall perform all necessary repairs,

replacements, and maintenance thereof in a manner consistent with

the level of maturity and development of the landscaping at the

time that the repair, replacement, or maintenance activity occurs.

The A~sociation shall paint the exterior building surfaces of all

Association Responsibility Elements and Common Elements that

require paint no less often than every five (5) calendar years,

initially measured from calendar year 1992. Such exterior

maintenance shall not include glass surfaces, doors and doorways,

windows, and window frames, or the operability of any garage doors.

In the event that the need for maintenance or repair is caused

through the willful or negligence act of the Owner, his/her/its

family, guests, invitees, agents, or contractors, the cost of such

maintenance or repairs shall be added to and become a part of the

assessments to which such Lot is SUbject.
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ARTICLE VI

INSURANCE

section 1. casualty Insurance. The Association shall pur

chase a master casualty insurance policy or policies affording fire

and extended coverage lnsurance for the Association Responsibility

Elements in an amount consonant with the full replacement value of

any such Elements. If the Association can-obtain such coverage for

reasonable amounts it shall also obtain tfall risk" coverage. The

Association shall be responsible for reviewing at least annually

the amount and type of such insurance and shall purchase such

additional insurance as is necessary to provide the insurance

required above. If deemed advisable by the Association, it may

caus~.puch full replacement value to be determined by a qualified

appraiser and the cost of any such appraisal shall be included in

the monthly maintenance assessment for each Lot on a pro rata

basis. Such insurance coverage shall be for the benefit of the

Association, each Owner, and, if applicable, the first Mortgagee of

each Lot.

Such master casualty insurance policy, and "all risk" coverage

if obtained, shall (to the extent the same are obtainable) contain

provision that the insurer (a) waives its right to subrogation as

to any claim against the Association, its Board of Directors, its

agents and employees, Owners, their respective agents and guests,

and (b) waives any defense based on invalidity based upon the acts

of the_insured; and providing further, if the Board of Directors is

able to obtain such lnsurance upon reasonable terms, that the
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insurer shall not be entitled to-"COntribution against casualty

insurance which may be purchased by individual Owners as

hereinafter permitted.

section 2. Liability Insurance. The Association shall also

purchase a master comprehensive public liability insurance pOlicy

in such amount or amounts as the Board of Directors shall deem

appropriate from time to time. such comprehensive pUblic liability

~nsurance policy shall cover the Association, its Board of

Directors, any committee or organ of the Association or Board of

Directors, all persons acting or who may come to act as agents or

employees of any of the foregoing with respect to the Association,

all Owners and all other persons entitled to occupy any Lot.

'. ~he Association shall also obtain any other insurance required

by law to be maintained, including but not limited to, worker's

compensation insurance, and such other insurance as the Board of

Directors shall from time to time deem necessary, advisable or

appropriate. Such insurance coverage shall also provide for and

cover cross liability claims of one insured party against another

insured party. Such insurance shall inure to the benefit of each

Owner, the Association, its Board of Directors and any managing

agent acting on behalf to the Association. Each Owner shall be

deemed to have delegated to the Board of Directors his/her/its

right to adjust with the insurance companies all losses under

pOlicies purchased by the Association.

Section 3 •. Monthly Assessment tor Insurance. The premiums

for all such insurance hereinabove described shall be paid by the
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Association-and~he pro rata cost thereof shall become a separate

monthly assessment (over and above the assessments described in

Artic~e III, Sections 3 and 4 herein) to which each Lot conveyed by

Declarant shall be sUbject under the terms and provisions of

Article VII. Each Owner shall prepay to the Association at tbe_

time his/her/its Lot is conveyed to such Owner an amount equal to-
thirteen (13) monthly insurance assessments and shall maintain such-
prepayment account at all time~ The Association shall hold such

funds in escrow for the purchase of insurance as herein provided or

shall use such funds to prepay the premiums of the required insur-

ance. When any such policy of insurance hereinabove described has

been obtained by or on behalf of the Association, written notice of

the :~9tainment thereof and of any subsequent changes therein or

termination thereof shall be promptly furnished to each Owner or

Mortgagee whose interest may be affected thereby, which notice

shall be furnished by the officer of the Association who is

required to send notices of meetings of the Association.

Section 4. Distribution to Mortgagee. In no event shall any

distribution of proceeds be made by the Board of Directors directly

to an Owner where there is a mortgagee endorsement on the certi-

ficate of insurance. In such event I any remittances shall be to

the Owner and his/her/its mortgagee jointly, or in accordance with

the terms of any endorsement in favor of said mortgagee.

Section 5. Additional Insurance. Each Owner shall be solely

respon_~ible for and should obtain such additional insurance as

he/she/it deems necessary or desirable at his/her/its own expense
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